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ITISHEREBY STIPULATED AND AGREED, by
and between the attorneys for the respective
parties herein, that filing and sealing be
and the same are hereby waived.

IT ISFURTHER STIPULATED AND AGREED
that al objections, except asto the form
of the question, shall be reserved to the
time of thetrial.

IT ISFURTHER STIPULATED AND AGREED
that the within deposition may be sworn to
and signed before any officer authorized to
administer an oath, with the same force and
effect asif signed and sworn to before the

Court.
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2LEO D. DWY ER, cdledasawitness,
3 having been duly sworn by a Notary Public,
4 wasexamined and testified as follows:

5 EXAMINATION BY

6 MR. SHAPIRO:

7 Q. Good morning, Mr. Dwyer.

8 A. Good morning.

9 Q. Canyou please state your name and
10 address for the record.

11 A. Leo David Dwyer,

13 Q. Thank you.

14 I know we met. My name is Jonathan

15 Shapiro with the law firm of Well Gotshal & Manges
16 herein New York. We represent the plaintiff

17 Random Housein this action.

18 Have you ever been deposed before, Mr.
19 Dwyer?

20 A. Never.

21 Q. | assumeyour atorney may havetold you
22 some of the ground rules, but I'll tell you that

23 I'm going to be asking you a series of questions.
24 1'll ask you to answer to the best of your

25 recollection. To the extent that you don't



1 Dwyer

2 understand a question that |'ve asked, or maybe

3 it'sunclear, please let me know, and I'll do my

4 best to clarify it. If you don't let me know, I'll

5 assume that you do understand the question.

6 Also, everything that we say will be

7 taken down by the court reporter, so she needs

8 audible responses, yes, no or whatever, but not an
9 uh-huh or ashake of ahead. It won't come up.
10 A. Fine

11 Q. OK? Great.

12 Do you understand that the testimony

13 you're about to giveis sworn just asif you were
14 giving your testimony in a court of law? Do you
15 understand that?

16 A. Certainly, yes.

17 MR. SHAPIRO: Let me mark as[Dwyer]
18  Exhibit 1 Plaintiff'S First Request for

19  Production of Documents.

20 ([Dwyer] Exhibit 1, Plaintiff's First

21 Request for Production of Documents, marked
22 for identification, as of this date.)

23 Q. Mr. Dwyer, just take a second to look at
24 what I've put in front of you as [Dwyer] Exhibit 1.

25 Have you ever seen this before?



1 Dwyer

2 A. |sawacopy ofit, yes.

3 Q. Andwhat'syour understanding of what
4 thisis?

5 A. lIt'sarequest for production of

6 documents.

7 Q. Madeby Random House?

8 A. Madeby Random House.

9 Q. Areyouaware of any steps that

10 RosettaBooks or Mr. Klebanoff may have made to
11 comply with this request?

12 A. Yes

13 Q. Andwhat steps were those?

14 MR. BONI: Thereason Mr. Klebanoff
15 took or --
16 MR. SHAPIRO: No. I'musing

17  genericaly defendants.

18 Q. Wereyou aware of the steps taken by
19 defendantsto comply with this request for

20 documents?

21 A. Yes

22 Q. Andwhat steps are you aware of ?

23 A. Weread the request and, to the extent
24 that the documents requested were available,

25 extracted from our files and copied them and sent
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2 them on to our attorney.

3 Q. Whenyou say "weread the request,” did
4 you yoursdlf read them?

5 A. | read the request with Mr. Klebanoff,
6 who had read the request | believe; I'm not

7 certain.

8 Q. Doyouknow anyone elseread the

9 reguest?

10 A. |couldn't--1 couldn't say for sure.
11 MR. BONI: You mean other than the
12 attorneys?

13 MR. SHAPIRO: Yes, right.

14 Q. I'mnot asking for anything you

15 discussed with counsel.

16 Anyone else at RosettaBooks?

17 A. | couldn't say for sure.

18 Q. Doyou maintain an office here at

19 RosettaBooksin New York?

20 A. Yes | do.

21 Q. Anddoyoumaintainfilesin your
22 office?

23 A. Not extensivefiles, but | have some
24 files, contract --

25 Q. I'msorry, go ahead.
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2 A. Contracts.

3 Q. Doyouhaveasecretary?

4 A. No.

5 Q. DoesRosettaBooks have a central filing
6 system?

7 MR. BONI: You want to explain what
8  you mean by that?

9 MR. SHAPIRO: Sure.

10 Q. Inyour officedo you have afiling

11 cabinet?

12 A. Yes

13 Q. Doyou haveadesk drawer?

14 A. Yes

15 Q. Andyou keep somefilesin there?

16 A. Yes

17 Q. Other people have offices, and they have
18 their own filing cabinets and desk drawers?

19 A. Yes

20 Q. Werethere somefilesthat are kept

21 outside of individual offices, filing cabinetsin
22 another room or in the hallways?

23  A. Yes

24 Q. Areyouawarethat all these, thefiling
25 cabinetsin the hallways, that are not located in
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2 theindividual offices were searched?

3 A. Tothebest of my knowledge, yes.

4 Q. Anddoyou know whether or not your
5 individua filesin your office were searched?

6 A. Yes

7 Q. Didyou search them yourself?

8 A. Ididflipthrough, yes.

9 Q. DoesRosettaBooks maintain any off-site
10 storage, sort of archive documents somewhere?
11 A. Werenot old enough to have any
12 archives.

13 Q. That'swhat | thought.

14 So everything you have would be right
15 thereon site?

16  A. Correct.

17 Q. Andhow big of aspace is Rosetta Books?
18 A. Wehaveaportion of an office, and |
19 believein round numbersI'd say it's a 2,000 foot
20 space.

21 Q. 2,000 sguare feet?

22 A. Right.

23 And we would occupy about half of that,
24 and some shared spaces, Xerox machines.

25 Q. Right. OK.
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2 Do you maintain any files at home? Do

3 you keep any files at home?

4 MR. BONI: Related to RosettaBooks?

5 MR. SHAPIRO: Yes.

6 A. | might have personal documentsrelating
7 to my relationship with RosettaBooks at home, and |
8 aso would have just perhaps some Internet search
9 documents stored on the computer, but no real

10 working business documents, no.

11 Q. Doyou ever bring work home?

12 A. No, not usually. | tend to work late,

13 and | try to leave --

14 Q. Sorry to hear that.

15 A. --whenl gohome.

16 Q. Wall, that's good.

17 Did you search your home to see if there
18 are any responsive documents to the request?

19 A. No, | didn't. | didn't feel therewasa

20 needto --
21 MR. BONI: It just calsfor ayesor
22 no.

23 Q. Youweresaying you didn't feel there
24 was aneed to.

25 Y ou didn't think there would be any
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2 responsive documents?

3 A. No

4 Q. No,you didn't think -- the question
5 was--

6 A. |didnot believethat there were any
7 responsive documents at home.

8 Q. OK, wewere crossing paths.

9 OK, do you have a computer in your
10 office?
11  A. Yes

12 Q. Inyour own persona office?
13 A. Yes
14 Q. Wasthat searched for responsive

15 documents?

16 A. Yes

17 Q. Likethehard drive?

18 A. Yes

19 Q. How about any floppy disks?

20 Do people use them any more?

21 MR. BONI: Why don't you ask himif he

22 usesfloppy disks.
23 A. No.
24 Q. Youdon't usethem?

25 A. No.



13
1 Dwyer

2 Q. Anybackup storage systems, zip drives
3 or anything like that?

4 A. Not outside the network, no.

5 Q. Didsomeone search the network at

6 RosettaBooks?

7 A, Yeah

8 MR. BONI: Object to form.

9 Q. Yes, for responsive documents?

10 A. Yeah

11 Q. Andthenetwork, it'sthetype--is

12 there a shared file system so can you access other
13 files at Rosetta Books through the network?

14  A. Couldyou repesat the question?

15 Q. Sure
16 How is your network set up?
17 Y ou said there was a network. Can you

18 explain that?

19 Can you, Mr. Dwyer, search the network,
20 and will you by doing so be able to search dl the
21 shared files at RosettaBooks?

22 MR. BONI: | object to the form of the
23 question. The question itself supposes that
24  theré'sashared system.

25 MR. SHAPIRO: All right.
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2 Q. Doyouunderstand the question? Or I'll

3 try to rephraseit.

4  A. Maybeif you could rephraseiit.

5 Q. Sure.

6 Why don't you explain the network that

7 you have at RosettaBooks.

8 A. Wehaveaserver, and we have | believe
9 itisfour or five remote PCs that are networked to
10 the server.

11 Q. Isthat likethe onein your office?

12 A. Yes

13 Q. Sototheextent that somebody creates a
14 document on one of your remote PCs and placesit on
15 the network, you can accessit from your location;
16 isthat correct?

17 A. Notinall cases.

18 Q. Notinall cases?

19 Y ou indicated there was a search of the
20 network for responsive documents.

21 A. Canl actually ask you to define search?
22 Q. Why don't you tell mewhat you mean by
23 search.

24 MR. BONI: It'syour question. What

25  he'ssayingis he doesn't understand your
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2 question.

3 Q. OK,you said you read the document

4 request; isthat correct?

5 A. That'scorrect.

6 Q. Andyou said you undertook some type of

7 search for files.

8 A. Right

9 Q. Withrespect to the computer files, what

10 kind of search did you undertake?

11 A. | extracted those documents from the

12 computer that were responsive to the request.

13 Q. Now, when you say computer, does that
14 include from the network or just from your own PC?
15 A. Tobehonest, | couldn't tell you for

16 sure whether the documents came out of my PC or the
17 server drive. They came out of the system.

18 Q. Thequestion I'masking isdid you

19 search solely on your own PC or did you search on
20 the network.

21 MR. BONI: If you understand what is

22 meant by the word search in that question,

23 you can answer.

24  A. |don'tunderstand what is meant by the

25 word search.
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1 Dwyer
2 MR. SHAPIRO: Object to the form?
3 Why don't you read back hislast

4 answer. Read back afew questions.

5 (Record read.)

6 Q. I'maskingafollow-up to that response.

7 You said you extracted documents from the computer,
8 and I'mtrying to ask how did you extract them.

9 Do you recall whether you extracted them
10 from your own personal computer and/or you included
11 the global network?

12 A. | wassitting at my persona computer.

13 Q. OK.

14  A. | printed the documents on a network

15 printer.

16 Q. OK.

17 A. AndI couldn't tell you for sure whether
18 the documents | printed were stored on my local
19 drive or on the network drive.

20 Q. Doyourecal checking the network drive
21 for responsive documents?

22 MR. BONI: Object to form.

23  A. Could you define check?

24 Q. Well use whatever word you like.

25 A. Totheextent that | could locate
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2 responsive documents, we, or |, produced them.

3

4

5

6

7

Q. Anddid you limit that search --
A. |didn'tlimititinany way.

MR. BONI: Let him finish his
guestion, and then answer the question.

Q. To make sure we understand the nature of

8 your search, you checked the network for responsive

9 documents; isthat what you're saying?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BONI: Object to form.

Q. (Continuing) Y ou can answe it.

A. Could you repeat the question?

Q. Canyou, from sitting at your computer
are you able to check the network of documents --
that's correct? -- for documents created by others?

MR. BONI: Object to form.

A. Yes, | can check the network.

Q. Didyou do that in response to the
document request?

If you don't recall --

A. Could you define for me what doing that
entails? Doesit --

Could | ask you a question?

Q. Sure. Go ahead.

A. Doesit entail doing a search?
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2 Or let me pick one of theitemsin the

3 document request.

4 MR. BONI: Let's short circuit this.

5  Youwereinstructed -- and | agree with the
6  examiner'sinstruction -- if you don't

7  understand the question, just say you don't

8  understand the question, could you rephrase
9 it, and well go from there, OK?

10 THE WITNESS: Right.

11 Q. Allright. Areyou aware of whether or
12 not theindividual remote PCs were searched?
13 MR. BONI: Object to form.

14 A. |--1know that the PCsthat | believe
15 would have anything on them that have anything to
16 do with the request were searched.

17 Q. Whenyoutel methe PCs, are you

18 taking about the hard drives of those PCs?

19 A. Yes

20 Q. Anddidyou make that determination
21 which PCs might have responsive documents?
22 A. Not--not solely. It --if your

23 questionisdo | believe that we have produced all
24 the documents --

25 MR. BONI: That wasn't his question.
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2 Justlisten to his question and answer his

3 question.

4 Q. Yousadnotsolely. Who else made that
5 determination which --

6 A. ArtKlebanoff asked meto assist himin
7 searching his PC.

8 Q. Anyonedse?

9 A. No

10 Q. Canyoujust briefly tell me your

11 educationa background?

12 A. I'vegot aBA from Washington University
13 in St. Louis, I've got a master's in architecture
14 from Harvard, and I've got a master's in business
15 administration from Harvard.

16 Q. What year wasthe BA?

17 A. 79

18 Q. Wall, do you have amajor?

19  A. Architecture.

20 Q. Andwhat about the MBA, what year was
21 that?

22 A. '86.

23 Q. Andwasthere any type of concentration
24 inthe MBA?

25 A. Thereisnot aconcentration inthe MBA
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2 program at Harvard.

3

Q.

After receiving your MBA in '86 what was

4 your next employment? What was your employment

5 after that, | should say?

6

A.

| worked with a company called ARCORP

7 Properties, | believe al caps.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q.

o » 0o » 0 » O Z

What type of company was that?
It'sareal estate development company.
And what was your position?

| was a project manager.

How long did you work there?

| believe it was two years.

What was your next employment?

| worked at Drexel-Burnham.

So was that you started about 1988 or

so0? Isthat about right?

> 0 » 0 » 0 »

Something like that.

And what was your position there?

| was an associate in corporate finance.
How long were you at Drexel ?
Between one and two years.

And then where did you go?

Then | went to a company called Forest

25 City Enterprises.
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2 Q. Wasthat around 19907

3 A. Yes

4 Q. Sorry. What kind of company is Forest
5 City Enterprises?

6 A. Real estate development.

How long were you there?

9

Q.
8 A. Approximately two years.
Q. And then where did you go next?
A

10 | worked for acompany called -- it

11 changed itsname. Let methink. It would bethe
12 Kingldand Dairy. I'm sorry, it was Island Foods
13 would have been most of my duration that | was
14 there.

15 Q. Andthat'sakind of food distribution

16 or --

17  A. Specidty dairy products and

18 distribution.

19 Q. What wasthe nature of your employment
20 there?

21 A. | wasamanager, executive.

22 Q. Andwheredidyou go after Island Foods?
23 A. | wasan independent consultant, did

24 general advisory work to corporate clientsfor a

25 number of years. It would be about four years.
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2 Q. How many? I'msorry.

3 A. Four.

4 Q. Sowhendidyou start that -- do you

5 recall? -- independent consulting?

6  A. | should have brought my resume. It

7 would have been '86 -- I'm sorry, '96.

8 Q. '96?

9 And were you on your own or was this --
10 A. | wasonmyown.

11 Q. Isthereatypica type of corporate

12 client you worked for?

13  A. | worked for avery large corporation
14 doing sort of business strategy and often

15 investment.

16 Q. Investment you said?

17  A. Yeah

18 Q. Wasthat the last employment before you
19 began working at Rosetta?

20 A. Right.

21 MR. SHAPIRO: Let mejust mark thisas
22  [Dwyer] Exhibit 2. Thisisan April 18,

23 2001 letter from Mr. Michael Boni of Kohn
24 Swift to R. Bruce Rich.

25 ([Dwyer] Exhibit 2, Mr. Boni 4/18/01
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2 |etter to Mr. Rich, marked for

3 identification, as of this date.)

4 Q. Sorry. | meant to show thisto you

5 before. Just quickly, just take alook at that.

6 Have you seen this before?

7 A. No, | haven'.

8 Q. Doyou havean understanding of what
9 thisis?

10 A. No, | don't.

11 Q. [I'll represent that thisisaletter

12 from your counsel -- | think you would agree --
13 responding to plaintiff's document request that we
14 looked at earlier.

15 Did you participate in the drafting of

16 thisletter?

17  A. No, | didn'.

18 Q. Didyou seean earlier draft of this

19 letter?

20 A. No, I didnt.

21 MR. BONI: Aredone with this?
22 MR. SHAPIRO: Yes.
23 Next mark this as [Dwyer] Exhibit 3,

24 declaration of Leo David [Dwyer].

25 ([Dwyer] Exhibit 3, Mr. Dwyer



24
1 Dwyer

2 declaration, marked for identification, as

3  of thisdate.)

4 Q. Mr. Dwyer, have you seen Exhibit 3

5 before?

6 A. Certanly.

7 Q. Canyoujustidentify it for me?

8 A. It'smy declaration that | submitted as
9 part of our response.

10 Q. Responseto Random House --

11 A. Complaint.

12 Sorry about that.

13 Q. Didyou draft thisyourself?

14 A, 1did.

15 Q. Andwhendid you begin drafting the
16 declaration?

17  A. I'mtryingto think. I'm not very good
18 with dates, but | believe | worked on it for about
19 14 days, so from the day it was submitted back 14
20 days, which would be --

21 Where isthe date?

22 Q. |think you'll seeit on the last page.
23 A. April 5th, so two weeks before

24 April 5th.

25 Q. Anddid you draft this on your own PC?
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2 A ldid.

3 Q. Ifyoulook at paragraph two on the

4 first page --
5 It starts on the first page.
6 A. Yup

7 Q. --wewerejust talking about your

8 independent consultancy.

9 What was the name of that?

10 Was there a business name?

11 A. Thereredly wasn't.

12 Q. Yousad"l assisted the founding

13 partners of Rosettain the development of a
14 businessplan.”

15 A. Yes

16 Q. Whenwereyou first engaged by the
17 founding partners of RosettaBooks?

18  A. July of 2000.

19 Q. July 2000?

20 A. Approximately.

21 Q. Didyou have arelationship with one of
22 the founding partners before being engaged?
23 A. lwas--no, | didn'.

24 | was introduced to them.

25 Q. Andwhointroduced you?
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2 A, Afriend.

3 Q. What'shisname or her name?
4 A. Joel Pozanski.

5 Q. Didyou prepare any type of pitch or

6 proposal for RosettaBooks concerning your

7 engagement?

8 MR. BONI: Object to form.

9 Pitch his employment or for

10  RosettaBooks? It's vague.

11 Q. (Continuing) For your engagement.

12 Y ou said you were introduced by a

13 friend.

14  A. Thisistrue.

15 Q. What happened next?

16 MR. BONI: Object to form.

17 Q. Letmeaskyou, did you have ameeting
18 with someone at RosettaBooks, one of the founding
19 partners of RosettaBooks?

20 A. |--yes Yes

21 Q. Anddid they indicate what type of

22 consultancy work they might need?

23  A. Yes

24 Q. Anddidyou provide them any written

25 materials asto what kind of services you could
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2 provide them?

3 A. Myresume.

4 Q. Andthat'sit?

5 MR. BONI: You haveto say yes.

6 A. Yes I'msorry.

7 MR. SHAPIRO: Thank you.

8 Q. Didtherecome atimewhen you prepared
9 any type of business proposal or plan for

10 RosettaBooks?

117 A. No.

12 Q. Andaround July 2000, when you were
13 first engaged, what was your assignment, for lack
14 of abetter word?

15 MR. BONI: Position?

16 MR. SHAPIRO: No, assignment.

17 Q. What wereyou charged to do for

18 RosettaBooks?

19 A. Toassistinformulating the bones of a
20 company. We were starting with an idea, and to
21 make that areality takes alot of things.

22 Q. Andwhat kind of things did you work on?
23 A. ldentifying technology, identifying

24 potential sources of -- for out-sourcing of DRM,

25 book conversion, identifying retail channels,
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2 identifying the relationships we would have to
3 create to make a business.

4 Q. |thinkyousaid"DRM." Can you just
5 for the record explain what that refersto?

6 A. Digital rights management. It'sthe

7 encryption or -- of a-- of afilethat preventsit
8 from being copied.

9 Q. Wereyouinvolved at this stagein the

10 drafting of any operative documents in the creation

11 of RosettaBooks?

12 A. Could you define operative documents.
13 Q. What types of documents were you

14 involved in drafting at this stage, if any?

15 A. | don'trecal there being any

16 particular documents produced --

17 Could you give me examples?

18 Q. Sure. Likeif there was apartnership
19 agreement, like there was any kind of business
20 plan.

21 A. No, | wasnot involved in the formative
22 partnership agreement, if that's what you're

23 talking about.

24 Q. Didyou getinvolved at this stage --

25 talking about the early July 2000 stage -- in
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2 drafting any of the contracts for works, for

3 titles?

4  A. No. No. | certainly would have read

5 it.

6 Q. Wouldyou have given input, do you

7 recal?

8 MR. BONI: In the preparation of these

9  contracts?

10 MR. SHAPIRO: Yes.

11 A. |dontrecal.

12 Q. Doyou recal when you came on board
13 around July 2000 whether or not there was aform or
14 astandard contract devel oped for titles?

15 A. | --1Icouldn't say for certain the

16 date, but sometimein July, August there certainly
17 wasaformal contract that had devel oped, that
18 defined -- I'm not certain if it was there when |
19 arrived or it was formed -- that really wasn't my
20 focusin what | was doing.

21 Q. Andhow would you define your focus?
22 A. My focuswas more on the -- the

23 infrastructure and relationships required to

24 distribute the books and to create the electronic

25 filesthan it was on the acquisition rights.
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2 Q. Andwho had principal responsibility for
3 the acquisition of rights?

4 A. ArtKlebanoff.

5 Q. |Ifyouturnover, still looking at your

6 declaration, to the second page, paragraph four
7 listsyour -- I'm sorry, let me back up a second.

8 At some point your relationship changed;
9 isthat correct?

10 A. Right

11 Q. Youwentfrom being essentially an

12 outside consultant to an executive at RosettaBooks?
13  A. Yes

14 Q. And that was around October 1st, 2000?
15 A. 1t was October 1st, 2000.

16 Q. How did your responsibilities change
17 when you became executive at RosettaBooks?
18  A. | would say they didn't.

19 Q. Theydidnot?

20 A. No. Thenature of an early start-up

21 businessisthat there aren't very tightly defined
22 tasksor titles or -- in fact, the meaning of a

23 title -- if you've got two peoplein the office, it
24 doesn't matter what your titleis. You get your

25 own coffee.
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2 Q. Eitheryoudoitorhe'sdoingit.

3 A. Right.

4 And that was the nature of the business.

5 We'reastart-up.

6 Q. Andlet'ssay starting when you were

7 consulting in around July August 2000 or so, how
8 many people were employed by RosettaBooks, or how
9 many founding members were there?

10 A. Intermsof working on the project, it

11 was Art and myself.

12 Q. And when you started in October 1, 2000
13 wasit still just you and Mr. Klebanoff?

14  A. Dorothy would have joined us at some
15 point closeto October 1st. | couldn't say for

16 surethe exact date.

17 Q. IsthisDorothy --

18 A. Dorothy Kauffman.
19 Q. K-au-f-m-aN?

20 A. Doublef-m-aN.

21 Q. Thankyou?

2 A, And--

23 Q. I'msorry. Go ahead.

24 A. And there was sort of -- again, |

25 actually forget thetitle, but there was awoman
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2 who joined us named Theresa Vellese, V-e-l-I-e-s-e,
3 and that would have been around October 1st.

4 Q. What was her title?

5 A. Hertitle escapes, but it was something

6 to do with coordinator of e-publishing.

7 Q. Andjust generaly what were her

8 responsibilities?

9 A. Anything that needed to be done. She

10 helped with thefiles. She held with the editing,
11 proofing, assigning ISBN numbers, pricing or

12 communicating pricing, transferring files, all the
13 thingsyou haveto do. Basicaly if you look at

14 our business and if there was anything done, there
15 were three people that had to do it. So | mean

16 saying who did exactly what on any given day,

17 everybody did -- ever did everything on some day.
18 Q. Inparagraph four of your declaration

19 you identify some of the duties as COO.

20 A. Right.

21 Q. Itsays"contract negotiation and

22 administration.”

23 A. Right.

24 Q. What typesof contracts does that refer

25 to?
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2 A. My involvement in contracts was mostly

3 on the side of producing the books, engaging folks
4 that were involved in the DRM or the conversion of
5 the books, or establishing contracts for

6 distribution of the books, retail and wholesale.

7 Q. Didyou ever get involved with contracts

8 for acquisitions of rights?

9 MR. BONI: You mean in his capacity as
10 COO?
11 MR. SHAPIRO: Right.

12 Q. Now we'retalking about it in your

13 capacity as COO.

14  A. Veryoccasiondly, not -- | can't

15 remember a specific instance where | would have
16 negotiated or signed a contract.

17 Q. Atthispoint now al my questions refer
18 to when you were COO and beyond unless | indicate
19 otherwise.

20 At this point you were familiar with the

21 form contract for acquisition of rights?

22 MR. BONI: Object to form.

23 A. If -- if familiar means having read it,

24 | haveread it. At some point October, November |

25 certainly had read it.
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2 Q. Andbesidesreading it, you were not any
3 more familiar with it, with any of the terms you'd
4 say?

5 MR. BONI: Object to form.

6 Q. Didyou have some understanding of the
7 terms of the contract?

8 A. "Theterms' meaning?

9 Q. Otherthanyou said that you read the

10 contract.

11 | mean you understood the terms; is that
12 correct?

13  A. Couldyou define "terms” alittle bit?
14 Q. Terms, therightsthat wererequired in
15 the contract, did you understand that?

16 A. Yes, | think so, to the extent |

17 understand law.

18 I'm not alawyer.

19 Q. | understand.

20 But you needed to know, didn't you, for
21 the other work you did for RosettaBooks what type
22 of rights you required, didn't you?

23  A. Yes

24 Q. And you needed to know what you could

25 and could not do with the titles that you acquired;
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2 isn't that correct?

3 A. Yes

4 Q. Further down in paragraph four it refers
5 to genera technology management --

6 A. Yes

7 Q. --doyouseethat?

8 Do you have any kind of technical

9 computer science background?

10 A. | don't have adegree, but | consider

11 myself fairly knowledgeable about computers having
12 bought my first personal computer in 1986 and
13 started using the Internet probably in the early
14 90's, '92 or '94.

15 Q. So--

16 A. Andl like computers.

17 Q. Butyou have no formal training for

18 computer science or computers, is that accurate?

19 A. I'vetaken courses.

20 Q. Yeah?

21 A. Yes

22 Q. What kind of courses have you taken?
23 A. Incollege, in probably 77 | took

24 advanced coursein PL-1 it was called at the time.

25 It was -- this was back before there were PCs.
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2 And I've always taken aliking to

3 computers. I've replaced my home computer every
4 two yearssince '84. Actualy --

5 MR. BONI: He'sjust asking what

6  coursesyou took.

7 THE WITNESS: Oh, OK.

8 A. (Continuing) I'vetaken coursesin

9 Access. I'vetaken coursesin Outlook.

10 Q. Theseareprograms?

11 A. Yes

12 Q. Andwho givesthose courses?

13 A. |think | took them at Comp USA.
14 Q. Andhow long do they run?

15 A. Oneor two days.

16 Q. Any other technical or computer-related
17 courses, that you can think of, that you've taken?
18 A. Thebest course I've taken isteaching

19 myself.

20 Q. If youlook at page the same page, at

21 paragraph five of your declaration it says, first
22 sentence, "We usually via athird-party vendor
23 convert each Rosetta work to adigital electronic
24 format."

25 What's your understanding of the word
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2 convert as used in paragraph five?

3 A, Itwould mean to take a paper copy and

4 transform it into a string of zeros and ones, that

5 isadigital electronic file, abinary file.

6 Q. Now,I'mgoing to ask you a series of

7 questions for the rest of the deposition and I'll

8 often refer to "the works at issue in this

9 lawsuit." Well define that so we don't have to

10 run through them.

11 There are eight works at issue in this

12 lawsuit; are you aware of that?

13 A. (Noresponse)

14 Q. Letmeaskitanother way. Random House
15 hasin its complaint alleged infringement with

16 respect to eight works, and I'll run through them,
17 and you can tell meif you've heard of these works:
18 two by William Styron, including The Confessions of
19 Nat Turner and Sophi€'s Choices, five by Kurt

20 Vonnegut, Slaughterhouse Five, Breakfast of

21 Champions, The Sirens of Titan, Cat's Cradle and
22 Player Piano, and one by Robert Parker, Promised
23 Land. Have you heard of those works?

24 A. Yes Yes

25 Q. Whenl discusshereand | usetheterm
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2 works at issue in this lawsuit, we'll use that to

3 mean these eight works.

4 A. | actualy think that there's 20,000

5 works at issue.

6 MR. BONI: He'sjust asking, for

7  shorthand purposes, when he says works at

8  issueg, it meansthose eight works. Right?

9 THE WITNESS: Right.

10 MR. BONI: Go ahead.

11 Q. Sowedon't haveto go through al of

12 them.

13 A. That'sfine.

14 Q. Canyoutel metheways-- and if

15 there's more than one, please tell me -- in which
16 you converted those works at issueinto digital

17 files?

18  A. | believethe two works by Styron were
19 converted with double entry, meaning there was a
20 person who typed from a manuscript the book and
21 then someone else retyped from the same manuscript.
22 Thetwo digital filesthey produced were cross-
23 compared for consistency, and if it was

24 inconsistency, it was noted as an exception and

25 then looked and actually corrected because one of
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2 them was wrong, so an accuracy feature.

3 Q. Sooneof themwaswrong becauseit did
4 not use the word that was used in thetitle.

5 MR. BONI: Object to form.

6 Q. Inthework.

7 In other words, when you said you

8 checked for accuracy, it was against the words that
9 was actually used in the Styron novel, correct?

10 A. Onthe printed manuscript.

11 Q. Theprinted manuscript, OK.

12 When you say "printed manuscript” can

13 you tell me what your understanding of that termis
14 in this context?

15 A. Inthiscontext it would have been a

16 copy of the work which we acquired through either a
17 new or used book dealer and sent to be converted.
18 Q. Now, you just discussed how you

19 converted the two Styron works.

20 How about the five Vonnegut works were
21 they al converted in the same manner?

22 A. No, | believe, in both -- in both of

23 theseinstances -- | can't say I've seen it done --
24 it was done by a subcontractor, and so what I'm

25 telling you is what they have told me but is, |
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2 believe, the process on those five works, the

3 Vonnegut works.

4 Q. Thesamedouble entry asyou --

5 A. No. | wastryingto explain.

6 Q. I'msorry, go ahead.

7 A. Thefive Vonnegut workswould have been
8 aprocess where the written manuscript is scanned
9 and adigital image produced which isthen run

10 through an optical character recognition program to
11 extract the words and store them in adigital file.
12 Q. What was the name of the subcontractor,
13 if you recall, that you used?

14 I'm talking about the five Vonnegut

15 works.

16  A. Actudly, | contracted with Reciprocal

17 Incorporated, which subcontracted the work in the
18 case of the Vonnegut works with BN.com, which used
19 their subsidiary EP Ventures.

20 Q. Now, again, when you indicated that they
21 started from awritten manuscript, did you acquire
22 that manuscript in the same way you acquired the
23 manuscript for the Styron title?

24 A. Yeah. | can't say specificaly how |

25 got them, because | don't keep records of that.
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2 Q. Your best recollection would have been
3 that they would have been obtained from a used
4 bookstore or --

5 A Yeah

6 Q. Sothese manuscriptswere not created

7 independently for purposes of Rosetta Books' use --
8 A. No

9 Q. --isthat correct?

10 And those manuscripts, those are the

11 paper books of those novels; isthat correct?

12 A. Yes

13 Q. Now, well talk for a second about the
14 scanning.

15 You indicated that the paper book is

16 scanned and adigital image is produced through an
17 optical character image; isthat correct?

18 A. No. Thedigital imageis created in the
19 scanning process. The optical character

20 recognition program is the program that extracts
21 thelettersin the words from the digital image.
22 Q. Isntitthisscanning process sort of

23 akinto a Xerox copy except that its on a screen
24 instead of a paper?

25 MR. BONI: Object to form.
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2 A. Canyou ask the question again?

3 MR. SHAPIRO: Can you read it back,
4  please.

5 (Record read.)

6 MR. BONI: | object to the form of the

7  question. No foundation.

8 A. Canl object to the form?

9 Q. No

10 MR. BONI: No.

11 Q. Do you understand the question?

12 MR. BONI: If you don't understand the
13 question, ask him to rephrase it.

14  A. Couldyou rephrase the question?

15 Q. Thecopy that's produced from the paper
16 that is scanned, is that the exact same -- the

17 exact same words that were on the manuscript? Is

18 that correct?

19 THE WITNESS: Can you repest that?
20 (Record read.)
21 MR. BONI: Object to form.

22 A. Canyou define copy?
23 Q. Letmetryitadifferent way.
24 You indicated that this optical

25 character recognition program extracts the words
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2 and storesthem on a digital file; is that correct?
3 MR. BONI: Mischaracterizesthe

4  testimony. Object. That'snot what he

5 sad.

6 MR. SHAPIRO: All right, well --

7 A. I'dliketo hear what | said.

8 Q. Doyou recall testifying that thereis

9 an extraction process where the words from the
10 paper manuscript are stored in the digital file?
11 A. Canyou read back what | said?

12 Q. Whydon't you just answer this question
13 now.

14 MR. BONI: Well, again you're trying
15 to characterize -- let me just finish,

16  John-- you'retrying to characterize

17  earlier testimony.

18 MR. SHAPIRO: I'm asking a question.
19 If he thinks it'swrong, he can tell me.

20  I'mnot characterizing.

21 MR. BONI: Youare. Theeasiest

22 thing, if you want to know what he said, is
23 togo back to the record to see that he

24  sad.

25 MR. SHAPIRO: | appreciate the tips,
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2 and!'ll dothat when | feel it's necessary.

3 MR. BONI: WEell, | object again for

4 mischaracterizing histestimony.

5 MR. SHAPIRO: Y ou made the objection,
6 and if Mr. Dwyer doesn't understand it, I'll

7 have to read it back or I'll ask adifferent

8  question.

9 THE WITNESS: | asked you to read it
10  back.

11 (Record read.)

12 THE WITNESS: Right.

13 Q. After amanuscript is scanned what is
14 produced?

15 A. Adigital image.

16 Q. Andwhat'sthat digital image of?

17 A. |It'sof the page.

18 Q. Of the same page that was in the paper
19 book?

20 A. Yes

21 Q. Didyou or anyone else seek permission
22 from anyone to scan the works at issue?

23 MR. BONI: Object to the form.

24 A. 1don'tknow if | can speak for anyone

25 else. | can speak for myself.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dwyer
Q. OK.
A. And| did not.
Q. Youdidnot.

Are you aware of anyone else seeking

permission to scan the works?

MR. BONI: Object to form.
A. Could | ask you a procedural question?
Q. Sure.
MR. BONI: You want to ask it of me?
THE WITNESS: Yeah.
MR. BONI: Do you want to take a
break?
A. Can we take abreak?

Q. Wehave aquestion pending. Why don't

we get an answer to the question.

A. What'sthe question?

MR. SHAPIRO: You want to read it
back, please.

(Record read.)

MR. BONI: | object to the form of the
question.

If you don't understand it -- | don't
understand it.

MR. SHAPIRO: Y ou objected aready.
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2 MR. BONI: -- then just tell him you

3  don'tunderstand it.

4 Q. Doyou not understand the question?

5 A. Actudly, what | don't understand isthe
6 -- the meaning of your objecting to the form of the
7 question.

8 MR. BONI: Oh. I'm placing an

9  objection in the record as to the manner in
10  which the question was presented for

11 vagueness or lack of foundation, or it'sa

12 compound question.

13 Unless | instruct you not to answer,

14 you can go ahead and answer the question.
15 THE WITNESS: Oh. That'sbasically
16  why I'msitting here going --

17 Q. lunderstand. I'mglad we clarified

18 that.

19 A. No, I'm not aware of anyone else. No.
20 Q. Areyou awarethat the paper book, that
21 the paper version of the works at issue were
22 published and owned by Random House or a
23 subsidiary?

24 MR. BONI: Object to form.

25 MR. SHAPIRO: Place your objection,
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and then I'll let him answer.
MR. BONI: | understand, John. I'm
also entitled to explain my objection.
MR. SHAPIRO: Just state your form.
MR. BONI: That'swhat | was doing,
but you interrupted me.
| object to the form. It'scalling
for alegal conclusion. He'snot alawyer.
It presupposes Random House has any legal
rights.
MR. SHAPIRO: Now you're starting to
testify, so you want to be deposed, that
will be for another day.
MR. BONI: John, let'skeepit at a
high road.
MR. SHAPIRO: | agree. So object to
the form --
MR. BONI: | did.
MR. SHAPIRO: -- and then we'll move
on.

Q. Wereyou aware who has the publishing

rights to the works at issue --

MR. BONI: Object to form.

Q. --inpaper form?
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2 A. |think that question asks meto take a

3 position on something that I'm probably not

4 qualified to answer.

5 Q. Doyouknow who published the paper
6 version of the books that were scanned?

7 A. No, | don'.

8 Q. Wetdked about how RosettaBooks has
9 digitized the Styron and the VV onnegut works --
10 A. Right

11 Q. --right?

12 How about the Parker, Parker work?

13  A. | don't beievethat's been digitized

14 yet. Andif it has, I'm not sure which process.
15 Q. And arethere any other ways that

16 RosettaBooks has digitized works other than the two
17 methods that you discussed?

18 A. Yes

19 Q. What arethe other ways?

20 A. Onoccasion weve gotten adigital file,
21 and | believe on one occasion we received a
22 typewritten manuscript from an author.

23 Q. Now, when you say you received adigital
24 file, what doesthat mean?

25 Let me back up. The question was any
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2 other ways you digitized text, and --

3 A, What I'msayingisthat receiving it

4 nullifiesthe need to do it.

5 Q. That'swhat | want to clarify.

6 A. Yeah

7 Q. Sothereareoccasionswhere you have

8 received the work already digitized, so there was
9 no need to, quote, convert the file; is that

10 correct?

11  A. Right.

12 Q. Andthat was not the case for any of the
13 works at issue; isthat correct?

14  A. Asl'vetestified.

15 Q. Right.

16 And you said you received a typewritten
17 manuscript. What does that refer to? In other

18 words, what does that mean?

19 Isthat a manuscript that's been backed
20 up?
21 What is a typewritten manuscript?

22 A. It'samanuscript that's been typed.
23 MR. BONI: Try not to talk over each
24 other.

25 Q. How doesthat differ from the paper
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2 books that we discussed for the Styron works on the
3 Vonnegut works?

4  A. Itdoesn't have abinding onit.

5 Q. |see Sowhenyou were referring to

6 the Styron and the Vonnegut manuscripts, you were
7 actually talking about buying a used book already

8 bound --

9 A. Yes

10 Q. --asopposedto actualy get an unbound
11 typewritten manuscript that has not yet been

12 published and bound for commercial sale; isthat
13 correct?

14  A. | couldn't say whether it had been

15 published or not.

16 Q. Wall, it could be unpublished, but I'm

17 just trying to understand the differencein

18 actually what you had in your hands.

19 Once you had abook commercially

20 available that you had bought as a book from a used
21 bookstore or otherwise; isthat correct?

22 A. Yes

23 Q. Andthat'swhat we were talking about as
24 far asthe Styron or the VVonnegut works.

25 A Yes
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2 MR. SHAPIRO: Oh, did you want to take
3  abresk?

4 MR. BONI: Well take a five-minute

5  bresk.

6 THE WITNESS: Y eah, that would be

7  good.

8 MR. SHAPIRO: Great.

9 (Recess taken.)

10 Q. Mr. Dwyer, just afew follow-ups on we

11 were talking about two methods for scanning, the

12 Styron --
13 A. No.
14 MR SHAPIRO: Strike that.

15 Q. Weweretaking about two methods for

16 conversion, the Styron works, the double entry, and
17 the Vonnegut works, via scanning.

18 How isit determined which method to

19 use?

20 A. | guessit comesdown to which of

21 Reciprocal's subcontractors did the work.

22 Q. Do you or someone else at RosettaBooks
23 reguest one versus the other?

24 A. Weweretrialing different sources, so

25 the answer to that iswe did not direct a specific
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2 book to a specific converter because of the

3 process, no.

4 Q. Sohow doesthe processwork?

5 Do you request Reciprocal to convert a

6 paper file, a paper book, and then they decide on

7 their own whether to do it by double entry or

8 scanning?

9 A. No. They consult with me asto whether

10 EP Ventures or TechBooks was to do the conversion,
11 and, depending on which of them did it, determined
12 the method that was used.

13 Q. And so EP Ventures we talked about, they
14 were the ones who did the scanning of the V onnegut
15 works.

16 TechBooks, is that the subcontractor

17 that did the double entry of the Styron?

18 A. Yes

19 Q. Andiswhat you said, that you had no

20 preference versus one or the other on your end?

21 A. Well, my -- no. | didn't have -- in,

22 fact until this became an issue, | didn't know how
23 it was done.

24 Q. Soisitfair to say that your --

25 A. Actudly, infact, could | go back?
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2 Q. Sure.

3 A. Wherel said until this became an issue,

4 | shouldn't say before. When | said | didn't know

5 who published, who was the publisher, or words to

6 that effect, certainly now | know that Random House
7 claimsor isthe publisher for paper form. At the

8 timethat | sent the books for conversion --

9 (Interruption at the door.)
10 (Counsel confer off the record.)
11 MR. BONI: Why don't we take another

12 two-minute break.
13 (Recess taken.)
14 (Mr. Klebanoff joined the

15  proceedings.)

16 THE WITNESS: Could we go back and
17 readit?
18 MR. SHAPIRO: | was going to say,

19  let'sreadit.

20 (Record read.)

21 A. (Continuing) At thetimel sent the

22 books for conversion | actually hadn't paid any
23 attention to who the publisher was. When | said
24 before | didn't know who the publisher was at that

25 time, the reason being what was important to usis



54
1 Dwyer

2 we had acquired the rights from the author, who

3 owned therights.

4 Q. Theéeectronicrights.

5 A. Thedectronicrights.

6 Q. Lookingat--

7 A. Infact, today | couldn't tell you

8 whether the book | sent was a Random House book,
9 because it was destroyed in the process. It ripped
10 apart and gone.

11 Q. Looking further at your declaration, we
12 weretalking about paragraph five. We were just
13 talking about the conversion process. And then it
14 says, the last part of the last clause of the first

15 sentencein paragraph five, "after which we edit
16 thedigital file."

17 Can you tell me what your understanding
18 of the word edit isthere in the paragraph five?
19 A. Weadd aforward, we add a cover page,
20 we add copyright information, we add -- in some
21 instances, | couldn't say in these particular

22 books, we add new chapter breaks. We certainly
23 insert graphics or sort of a chapter graphic break
24 at each chapter. We add an afterward. And we look

25 at the book stylistically in terms of use of
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2 italics, indentation, that sort of thing.

3

Q. OK, but now, using the Slaughterhouse

4 Five as an example, the actual words of the text

5 fromlet's say thefirst word of the first chapter

6 through the last word of the last chapter, you

7 don't edit that; is that correct?

8

9
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A. Certainly styligticaly --
MR. BONI: Do you understand the
question?

Do you change any of the words that
the author wrote?

THE WITNESS: To change -- no, we
certainly don't change the author's words.
Those words belong to the author.

Q. Infact, are you aware that whether or
not your contracts with the authors of these works
prohibit you, without further consent, from
changing their text?

MR. BONI: Object to form.

A. | couldn't comment on these specific
contracts.

Q. Widl, let'stake alook at them.

MR. SHAPIRO: Would you mark as

[Dwyer] Exhibit 4 adocument Bates stamped
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2 Rosettalooks like 24 through 29.
3 ([Dwyer] Exhibit 4, Vonnegut contract,
4 Bates Rosetta 24-29, marked for

5 identification, as of this date.)

6 MR. BONI: Do you have one for me,
7  John?

8 MR. SHAPIRO: Sure. Sorry.

9 MR. BONI: OK, thank you.

10 Q. Mr. Dwyer, have you ever seen Exhibit 4
11 before?

12 A. Yes

13 Q. Canyou pleaseidentify it for me?

14  A. |It'sacontract between RosettaBooks and
15 Kurt Vonnegut as the rightsholder for a number of
16 titles.

17 Q. For anumber of titles?

18 And thetitles that this contract

19 pertainsto are listed on the last page, Exhibit N;
20 isthat correct?

21 A. That'scorrect.

22 Q. Andthese arethe samefivetitles that

23 we discussed before as part of the works at issue
24 inthislawsuit, as defined?

25 A. That's correct.
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2 Q. Isityour understanding that thisisa

3 boiler plate contract or form contract used by

4 RosettaBooks?

5 A. Theform of the contract we use changes
6 with each negotiation, and | would say the

7 structure of the contract would probably -- | would
8 call aboiler plate, but | wouldn't say the words
9 within this contract. 1'd have to go back and

10 compareit.

11 Q. Absent royaty provisions, advances --
12 A. No, | would say --

13 MR. BONI: Let him finish the

14 question.

15 Q. --thingsparticular to aparticular

16 author, thisis generaly the structure of the

17 contracts for works at issue, for works acquired by
18 RosettaBooks?

19  A. | would haveto compare thiswith our
20 boiler plateto tell you that. | couldn't say.

21 Q. Anddoyou haveaboiler plate form?
22 MR. BONI: Object to form.

23 Q. (Continuing) Do you understand the
24 guestion?

25 A. (Noresponse.)
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2 Q. Letmeaskitanother way. Do you have
3 aform that does not have an author's name on it,
4 that when someone at RosettaBooks goes out to

5 acquire anew title they work off of?

6 A. Yes

7 MR. SHAPIRO: Michael, we asked that

8  that be produced.

9 MR. BONI: I'm sorry, what be

10  produced?

11 MR. SHAPIRO: Thisboiler plate form
12 contract.
13 MR. BONI: Wdl, well take it under

14  advisement.

15 MR. SHAPIRO: | mean at aminimum |
16  think it wouldn't have to be part of the

17 contract files. It would haveto be an

18  early draft.

19 MR. BONI: Right. If you want to get
20 al thison therecord, | don't see the need
21 for usto dothat. We've had discussions

22 with Bruce.

23 MR. SHAPIRO: Wewon't put it on the
24 record.

25 MR. BONI: OK, very good.
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2 Q. Mr. Dwyer, if you turn to page two of

3 Exhibit 4, you'll seethisis5(d).

4 A. Yes

5 Q. Now, thisfive, I'm sorry, if you turn

6 -- "without limitation the publisher shall have the
7 following rights"; do you see that?

8 A. Yes

9 Q. And"thepublisher" hereis

10 RosettaBooks?

11 A. Correct.

12 Q. AndinD it says"to distribute the

13 titlesasawhole or if in segments provided.

14 However, that publisher will not change the text of
15 thetitles without the consent of the

16 rightsholder.".

17 A. | seethat.

18 Q. Isityour understanding that that

19 clauseis a standard RosettaBooks clause?

20 MR. BONI: Object to form.

21 A. I'mnot certain.

22 Q. Haveyou seen that clause before?

23 A. | have seen it before, yes.

24 Q. Andwhat'syour understanding of what

25 that means?
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2 A. That meanswe will not change the text
3 of thetitles without the consent of the rights

4 holders.

5 Q. Soin other words, when you convert the
6 paper book, the words written by the rightshol der
7 remain the samein your digita file; isthat

8 correct?

9 MR. BONI: Object to the form of the

10 question. Y ou know, that's aloaded

11 question.

12 DIR | object and | instruct the witness not
13 toanswer it.

14 MR. SHAPIRO: WEéll, are you directing
15  him not to answer?

16 MR. BONI: 1| think that's aloaded

17  question. You used the words rightsholder
18  inan earlier question.

19 But listen, John, if you don't want

20 an explanation, that's fine.

21 MR. SHAPIRO: | don't want to

22 explanation.

23 MR. BONI: Good. OK.

24  A. Repesat the question.

25 MR. SHAPIRO: Do you want to read back
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2 thequestion.?

3 (Record read.)

4 MR. BONI: Same objection.

5 DIR | instruct you not to answer as stated.
6 MR. SHAPIRO: It'stotally

7  inappropriate, but I'll tell you what, for
8  the sake of compromise --
9 Q. | usedthewordsrightsholder because

10 that's the word that's in your contract.

11 Would you prefer a different word?

12 MR. BONI: | prefer adifferent --

13 MR. SHAPIRO: I'm asking the witness.
14 MR. BONI: Right, but I'm the one

15  instructing him not to answer.

16 MR. SHAPIRO: But if it's not

17  privileged and you're instructing him not to
18 answer, that's not an ethical practice.

19 MR. BONI: | don't think it's ethical

20 toask aloaded question. You can ask the
21  question another way, and we can get through
22 this.

23 MR. SHAPIRO: I'mgoing to ask it the
24 way | want to ask it. If you want to direct

25  him not to answer, that's your prerogative.
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2 Q. Letmeaskitthisway.

3 The paper book that is converted by

4 RosettaBooks, the words that were written in that
5 paper book according to this contract are not to be
6 changed by RosettaBooks absent consent from the
7 rightsholder; isthat correct?

8 A. [dontbelievethat'swhat the contract

9 sad.

10 Q. Howisthat not correct?

11 A. | don't believethe contract refersto

12 the paper book at all.

13 Q. Sothat'sthe part that you don't

14 believeiscorrect? That's the part of my question
15 that you don't think is correct --

16  A. Repeat the question.

17 Q. --withreference to the paper book?

18 A. Repeat the question.

19 MR. SHAPIRO: Repeat the question.
20 (Record read.)

21 MR. BONI: Why don't you ask another
22 question.

23 Q. Do you havethe question?
24 A. (Noresponse.)

25 Q. [I'll ask another question.
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2 What does "the text of thetitle" refer
3 to there?

4  A. Thewordsthat belong to the author.

5 Q. Andinthe casethat wetalked before of

6 Mr. Vonnegut, those words were contained in a

7 commercially available paper book that was acquired
8 by RosettaBooks and then scanned; is that correct?
9 A. It'sprobably one of many placesthose

10 words are available.

11 Q. Butwithrespect to Mr. Vonnegut, asyou
12 tedtified earlier, Rosetta Books acquired paper

13 versions of those books, and they were scanned;
14 isn't that correct?

15 MR. BONI: Asked and answered.

16 If you can answer it again.

17 A. Canyouask it again?

18 THE WITNESS: Just read it back.
19 MR. SHAPIRO: Repeat the question.
20 (Record read.)

21 A. (Continuing) Yes. That'sthe question
22 onthetable. Yes.

23 Q. Soatleastinthisinstance were

24 discussing now, Mr. Vonnegut, the text of the

25 titles referred to the text of the paper version of
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2 hisworks; isn't that correct?

3 MR. BONI: Object to form.

4  A. Isyour question whether the text of the
5 titlesaswritten in this contract? |s that what

6 you're saying?

7 Q. Aswrittenin thiscontract and as

8 actually was -- and actually in practice, because
9 we discussed how Mr. Vonnegut's -- how histitles
10 were converted?

11 MR. BONI: You're asking two different
12 things, John. The witness already tetified
13 hedidn't draft these contracts and had very
14 limited to no participation in these

15  contracts. If your question is about what

16 the contract means, thisis not the witness
17  toasKkit.

18 MR. SHAPIRO: Wédll, fine. Again, just
19 | think thiswould go better if you would

20  just state your objection.

21 MR. BONI: I'm sure you do think that.
22 MR. SHAPIRO: Weéll, it's not

23 appropriate for you to make these speeches
24 ontherecord.

25 MR. BONI: Yes, itis.
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2 MR. SHAPIRO: Fine, we'll check the

3 loca ruleson that.

4 Q. Mr.Dwyer, looking at paragraph six of

5 your declaration --

6 A. Right.

7 Q. --itdiscussesvarious e-book

8 platforms; do you see that?

9 A. Yes | do.

10 Q. What platforms are the works at issue

11 currently available on?

12 A. They'reavailable currently in Microsoft
13 Reader, Acrobat eBook Reader, and Adobe Acrobat
14 Reader.

15 Q. Now, paragraph six goes on to the next
16 page, page three of your declaration, with alittle
17 A through I, and can you explain what these

18 examplesare?

19 A. Theseare examples of functions

20 performed or that are possible with an e-book, not
21 any particular version of an e-book. Theseare

22 generaized. There are some platforms that would
23 do these things or a subset of them, but in general
24 these are the sorts of the things that eBooks can

25 do.
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2 Q. Not necessarily the platforms that are

3 currently available for the works at issue; is that

4 correct?

5 MR. BONI: Object to form.
6  A. | think pretty much --

7 Q. Let'sgo through them.

8 A. OK.

9 Q. LittleA involveslargetype and

10 repackage nation; isthat correct?

11  A. That'scorrect.

12 Q. Isthat currently availablein MS

13 Reader, Acrobat eBook Reader and Adobe Reader?
14 A. It'savailablein MS Reader currently,

15 and as | understand in the newest version of the
16 Adobe platformsit will be available that were just
17 released in the last day or two. It'samoving

18 target with al these platforms. They're all

19 evolving very quickly.

20 Q. Now, firg, that'safunction that is

21 germane to the platform; that's correct?

22 MR. BONI: Object to form.

23 A. What do you mean by germane?

24 Q. OK, let meask it adifferent way.

25 When you convert atitle into adigital
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2 fileyou don't -- you, RosettaBooks, do not provide
3 thisfunctionality; is that correct?

4 MR. BONI: Object to form.

5 A. We--weprovidethe content packaged in
6 afilethat can utilize the functionality implicit

7 intheplatform. A digital file won't work across
8 every platform. It's adifferent filefor a

9 different platform.

10 Q. Soifyouprovide, likeyou said -- I'm

11 not trying to characterize your testimony, but you
12 providethe digital content, and then if a

13 particular platform enables the user to enjoy a

14 particular functionality, then they will be able to
15 do so; isthat correct?

16 A. Insome caseswhat we do with thefile
17 enables some of the functionality.

18 Q. Right, butif the platform doesn't

19 provide that type of functionality, the user won't
20 be ableto take advantage of it; is that correct?
21 A. Yeah

22 Q. Now, inyour understandingis (a), the
23 repagination and large type, is that functionality
24 akey distinguishing feature between a paper and an

25 e-book?
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2 A. Oneof them.

3 Q. Oneof them?

4 MR. BONI: Object to the form of the

5  question.

6 Q. Now, B involveshyperlinks? Actually,
7 B, Cand D refer to the concept of hyperlinks.
8 What is your understanding of the terms
9 asused in B, C and D of hyperlink?

10 A. Whichterm?

11 Q. Hyperlinks?

12 A. Theyare --itisanavigational tool

13 that allows you to move to specific points within
14 thetext easily.

15 Q. It'saninternal navigation, within the
16 text, not to go outside the text, but to stay

17 within the text?

18 A. It could be both.

19 Q. Theoneslisted here, B, C and D, those
20 involved internal navigation; isthat correct?
21  A. Let'slook (Reading.)

22 B would beinternal. C would be

23 internal. And D would beinternal.

24 But | would have to say they're internal

25 given the current evolution of the platforms.
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2 It's very conceivable that in the

3 distant future one could create linksin their text
4 to out on the web anywhere.

5 Q. Right

6 Right now I'm talking about the

7 distinctions that you've identified between the
8 paper and the e-book, and | want to focus on the
9 works at issue.

10 For B, C and D, are those functions

11 availablein the three platforms that you

12 identified?

13 A. | beieveso.

14 Q. And are each of those functions, B, C
15 and D, functions that are key distinguishing

16 features between paper and e-book?

17 MR. BONI: Object to the form of the
18  question.

19  A. |think they're useful. They're

20 important.

21 Q. Looking at little E, it refersto

22 pasting notes directly into the text.

23  A. Yes

24 Q. Canyoutel mewhat your understanding

25 of that is?
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2 A. Youcan put the electronic equivalent of

3 ayellow Post-It note within the text, and if you

4 want to remember something, or perhaps you're doing
5 abook report and you want to highlight something
6 that would be of interest, something that later on,

7 when you're pulling together al your thoughts

8 about the book that you want to have a collection

9 of your notes, you can put it right in the text as

10 you're going through, and then, when you get to the
11 end of your read of the whole book, assemble them,
12 you can assort them different ways. It'savery

13 useful function.

14 Q. Whenyou say "right within the text,"

15 don't you really mean sort of in the margins or

16 above or below the text?

17  A. Actudly, | believewhat you link tois

18 an actua point within the stream of words.

19 Q. Soit'slikeaplace holder, in other

20 words, like almost like a footnote for lack of a

21 better description.

22 MR. BONI: Object to the form.

23  A. Thewhole concept of where you put the
24 notein an electronic fileis avery abstract

25 concept, whether you put it on afootnote or the
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2 edge of the page because that's just a function of
3 wherethe note is displayed by the reader. Really
4 what you're doing is you're linking the noteto a
5 point within the text.

6 Q. Buttheuser doesn't actualy edit the

7 text, right?

8 A. No, | would say not no. But they can

9 create their custom version, just as when you buy a
10 softback and you put notesin it.

11 Q. Right, inthemargin, and | can write on
12 thetop or below aline.

13  A. You've customized your book.

14 (Discussion off the record.)

15 Q. EandF, arethose functions currently
16 available on the three platforms that the works at
17 issue are currently available on?

18 A. |believeso.

19 Q. Andagain, arethose two functions key
20 distinguishing features, in your mind, between
21 paper and e-book?

22 MR. BONI: Object to form.

23 A. Yes, | think they're very useful. The
24 ideathat you can find reference to a name of a

25 character or a particular word at the touch of a
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2 button is avery useful feature.

3 Q. Now, little G, it says "eBook users can
4 automatically access dictionary definitions'?

5 A. Yes

6 Q. How dothey dothat?

7 A. They point a aword and they can click
8 atit.

9 Q. Thedictionary itself, isn't that a

10 separatefile that they have to download?

11 MR. BONI: They, the user?
12 MR. SHAPIRO: They, the user.
13  A. Yes

14 Q. Sothatis, again, something that is

15 provided by the platform; isthat correct?

16 A. Certainly, but without the eBook or the

17 content in the form that's usable, it's worthl ess.

18 | mean | could give you all thefilesin the world

19 and a softback copy of abook, and you wouldn't be
20 ableto point at the word and see the definition.

21 Q. I'msorry, | wouldn't be ableto point

22 at the word where?

23 A. Youwouldn't be ableto point at the

24 word in the softback book and see the definition on

25 theword, no matter how many files. What you're
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2 trying to suggest to me --

3 Q. I'mnottrying to suggest anything.

4 MR. BONI: Let him finish his answer.

5 A. | seeyour train of questioning going

6 down the lineisthe platform and the content are

7 separately, and | would suggest to you that without
8 the content in the correct form, the platformis

9 not of any value at all.

10 Q. Soifl have abackpack of paper books

11 and | want to -- | will include | will pick up a

12 dictionary, include in my backpack so | can look up
13 thewordsin the dictionary the words that | read

14 in one of the books; that's correct?

15 MR. BONI: What's the question?

16 Q. Stay with mefor asecond.

17 Similarly, if you have half a dozen --

18 if you have the works at issue on your -- that you
19 have downloaded, you download single dictionaries,

20 don't you?

21 Y ou don't download six dictionaries, do
22 you?

23 MR. BONI: Object to form. You're
24 taking --

25 A. Thepoint | was making, | think, isthat
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2 you can buy your hardback copy of the dictionary
3 and ahard copy of abook, and I'll grant you you
4 can look up the wordsin the book in the

5 dictionary, but I'm suggesting that what an e-book
6 alowsyouto do is point to the word, and the

7 definition jumps up, and functionally that is very
8 different.

9 Q. Andthedictionary issomething that is
10 platform driven; isthat correct? It's from the
11 platform?

12 MR. BONI: Objection. Were going

13 round and round. Already he answered the
14 question.

15 Q. (Continuing) You can answer the

16 question.

17  A. |It'sachicken and egg question.

18 Q. OK.

19 A. Theelectronic dictionary isworthless
20 without the electronic word to look up init.

21 Q. Right. I'mnot talking about whether
22 it'sworthless or not.

23 What I'm saying, when you digitize a

24 title, you don't add a dictionary --

25 A. You€effectively add the digital
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2 dictionary in having the word in the format which
3 isinthedigital dictionary.

4 Q. Andthedigitd dictionary is provided

5 inaparticular platform that the user is reading

6 thedigital file--

7 MR. BONI: Object to the form.

8 Q. --isthat correct?

9 MR. BONI: He's answered the question.
10 MR. SHAPIRO: No, he hasn't. Likeyou

11  said, weregoingin circles.

12 MR. BONI: That's exactly right.

13 MR. SHAPIRO: I'mtrying to clarify
14 for--

15 MR. BONI: Y ou asked the same

16  question.

17 THE WITNESS: Can you ask the question
18  again?

19 MR. SHAPIRO: Can you repest it.
20 Thisis not making it any shorter,

21 Mike.

22 (Record read.)

23 A. Yes, itisseparate.
24 Q. Thank you.

25 And again, for G, do you believe that
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2 the ability to access adictionary is akey

3 distinguishing feature between a paper and an

4 e-book?

5 MR. BONI: Object to form.

6 A. Formyown purposes!'d say yes. | find
7 it very useful to look up words | don't know.

8 Q. Looking at little H, it saysthere were

9 such functions that had been built in thefile.

10 The functions referred toin H, are

11 those currently available in the three formats that
12 theworks at issue are available?

13 A. | believethat thereisalink to the

14 Internet from within thosefiles. | couldn't say
15 that for afact. | know in the later e-books we've
16 donein the Adobe eBookReader and the Adobe
17 Acrobat, | think | -- could | go back? The Adobe
18 -- it'sthe Adobe eBookReader and Adobe Acrobat
19 reader -- tongue twisters -- in those two formats
20 inthelater books we've done, and I'd have to

21 check these specific books.

22 Now, | think it's the case you can link

23 to the Internet from both the forward and the

24 afterward.

25 Q. Theforward and the afterward, but not
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2 in between; isthat --

3 A. Notinthe current electronic edition.

4 Q. Andyou discussed some platforms

5 providing audio pronunciation.

6 A. Yes

7 Q. Which platforms are those?

8 A. TheAcrobat eBookReader.

9 Q. Isthat only the most recent version or
10 that you said just came out, or the earlier version
11 aswell?

12 A. Earlier versions.

13 Q. Isthat caled the Plus, the Acrobat

14 Reader Plus?

15 A. Intermsof pronunciation of alook-up
16 word, | believe that's the case, yes, because the
17 dictionary function | don't believeisin the

18 standard Acrobat eBookReader.

19 Q. Now, you've discussed some of the

20 functionality herein A through | that some of
21 which is available currently to a user viewing the
22 works at issue, correct?

23  A. Yes

24 Q. Justto make surewe're on the same

25 page.
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2 For any of that, the functionality that

3 has been added by RosettaBooks, was Rosetta

4 required to gain an additional consent from the

5 author or the rightsholder, however you want

6 to--

7 A. Nottomy knowledge.

8 Q. Doyouhave--

9 A. Thatisnotto say inthefutureit's

10 not planned that we would.

11 Q. OK, so doesthat mean you have an

12 understanding that certain functionality that you
13 may add in the future would require you, meaning
14 RosettaBooks, would require RosettaBooks, to go to
15 theauthor and seek their consent?

16  A. |Ithinkit'svery hard to predict the

17 future, but | could imagine scenarios.

18 Q. Do you have an understanding of whether
19 or not certain functionality added requires you to
20 go to the author or rightsholder for an additional
21 consent?

22 MR. BONI: Objection, lack of

23 foundation. | think that that requires

24 contract interpretation and alegal

25 conclusion.
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2 Q. Let'sgo back to number four I think it
3 is. Again, thisis[Dwyer] Exhibit 4, the contract
4 for the Vonnegut works.

5 A. Right.

6 Q. Andwewerediscussing before paragraph
7 five, which, as we discussed, was a listing of

8 rights given to the publisher under this

9 agreement --

10 A. Yes

11 Q. -- publisher meaning RosettaBooks; is
12 that correct?

13  A. Yes

14 Q. YouseethereonH, it'son page two?
15 A H

16 Q. It's5(h). Do you seethat about three
17 quarters of the way down the page?

18 A. Yes

19 Q. Itsays:To enhance and augment the
20 titles with surrounding text."

21 A. Um-hm.

22 Q. 'Interactive materials."

23 A. Yup.

24 Q. You had a"yesand/or video content,

25 linksto other web cites, and other such other
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2 content, and such other means as publisher

3 determines will enhance the experience of a

4 consumer”; do you see that there?

5 A. Yes | do.

6 Q. Andthenitsaysinthelast sentence

7 "such enhancements and augmentations would be
8 subject to the approval of the rightsholder.”

9 A. Yes

10 Q. Haveyou ever seen this provision

11 before?

12 A. Yes

13 Q. Areyou familiar with that provision?
14 A. Yes

15 Q. Andwhat isyour understanding of what

16 that means?

17  A. Thatif we were going to enhance the

18 title with audio, video, links to other websites,

19 asit reads, we would have to have the approval of
20 therightsholder.

21 Q. And for the works at issue in this case

22 have you sought such approval for enhancements or
23 augmentations?

24 A. | havenot personaly.

25 Q. You havenot personaly?
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2 Do you know of anyone else that has?

3 A. Most of the communications with the

4 rightsholdersis between Art Klebanoff and the

5 rightsholders. And if there was discussion

6 concerning that, that's where it would have

7 occurred.

8 Q. Do you have an understanding whether or
9 not there are enhancements and/or augmentationsin
10 theworks at issue currently that would have

11 required someone to seek additional consent from
12 therightsholders?

13 MR. BONI: Object to the form.

14  A. |don'tbeievethereare.

15 Q. Andwhat doesasurrounding text refer
16 to therein the first sentence of H?

17 A. 1 would presume--

18 MR. BONI: He doesn't want your

19  guesses. You wantsto say what you know.
20 Q. Do you have any understanding of what
21 theterm surrounding text means there?

22 A. | could guess, but -- but | don't know

23 what the term of trade isfor surrounding text, no.
24 Q. Areyou familiar with

25 RosettaBooksConnection --
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2 A Yes

3 Q. --thatconcept?

4 Can you tell me what that is?

5 A. That'saseriesof hyperlinks from our

6 website to locations on the Internet that we

7 believe would be of interest to someone reading the
8 book and enhance their experience in that they

9 would help in the understanding of the context in
10 which the work was written, whether it is

11 information about the author, the title, perhaps a
12 movie which was made from the book. It'sjust
13 additional information.

14 Q. Soareader or auser of a RosettaBooks
15 title first goes to the RosettaBooks website, and
16 from there they navigate to this other information;
17 isthat correct?

18 A. Not limited to reader either. It could

19 be anyone.

20 You could do it.

21 Q. lcandoit? Thank you.

22 The point is you don't have to purchase
23 or download a RosettaBooks title.

24 A. Right.

25 Q. It'safreeservice
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2 A. Wethink that is good for the author,

3 it'sgood for thetitle, it's good for the title in

4 any form, whether it's paper or electronic. We

5 believe that would encourage both paper and

6 electronic sales.

7 Q. Areyouawarethat aconsumer of

8 RosettaBooks work has the ability to print screen
9 shots?

10 A. |--1actually became aware of it when
11 | read Ms. Cantos deposition and tried to figure
12 out how she got an image of one of the pages of our
13 books, which | understand by license from Microsoft
14 included from being printed, how they printed it,
15 and that turns out to be the way was done, |

16 presume, having investigated it.

17 MR. SHAPIRO: Let me mark next as

18  [Dwyer] Exhibit 5 Microsoft Reader End User
19  License Agreement.

20 And | will represent to counsel that

21  thisisacopy. Thiswas part of

22  Defendants Response to Random House'S

23 Motion for Preliminary Injunction. Itis

24 Defendants exhibit number 28 that we copied

25  fromthere. | can represent that.
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2 MR. BONI: What are we up to, five?

3 MR. SHAPIRO: Five.

4 (Discussion off the record.)

5 ([Dwyer] Exhibit 5, Microsoft Read End

6 User License Agreement, marked for

7 identification, as of this date.)

8 Q. Haveyou ever seen this before, Mr.

9 Dwyer?

10 A. Yes | have.

11 Q. Isityour understanding that thisis

12 the Microsoft Reader end user license agreement
13 that you just referred to?

14  A. Actudly, | should go back and say |

15 believel've seen it before. I've-- I've-- as

16 I've downloaded Microsoft reader |'ve seen and read
17 alicense agreement and taking a particular

18 interest in it because of our business, and so |

19 believethisisthat license, yes.

20 Q. Andyouindicated that you believed that
21 the screen shot of atitle wasin violation of that
22 license agreement, that's correct?

23 A. Yes | do.

24 Q. Canyou show mewhere, what provision

25 makesthat illegal or improper?
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2 A. Actudly, my reason for saying | believe

3 that wasin contradiction was that when |

4 determined it was a screen shot, | asked my counsel
5 if, in fact, they would read the agreement for me

6 and tell me whether they thought it wasin

7 violation.

8 MR. BONI: That's where your answer

9  will end. Hedidn't want privileged

10  information.

11 Q. Sodoyou not have-- do you have any

12 independent knowledge aside -- | don't want

13 counsdl'sinformation -- independent knowledge as
14 to aterm or provision of this agreement that might
15 prevent a user from making screen shots of a

16 Rosettatitle?

17 MR. BONI: Do you understand the
18  question?
19 THE WITNESS: No.

20 A. Couldyou ask the question again, or

21 reread the question?

22 Q. Sure

23 Do you have any independent knowledge as
24 to aprovision or term of this license agreement

25 that prevents auser of a RosettaBooks title from
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2 making a screen shot?

3 MR. BONI: Independent meaning?

4 MR. SHAPIRO: Independent of learning
5  from counsdl.

6 MR. BONI: Right.

7  A. | can't remember the specific

8 conversations, but I've had specific -- I've had

9 conversations with folks involved in the DRM area
10 and in the software areathat have told me that it
11 isaterm of the license agreement months ago, well
12 before this got started. It isof interest to us

13 because we were in this business.

14 Q. Andwhy wasit of interest to you

15 besidesjust being in the business?

16  A. Justcuriosity.

17 Q. Now, doyou see 1(b)?

18 Can you read that to yourself?

19 A. (Reading) Yes.

20 Q. Havingread that, do you have any

21 understanding of what that means?

22 I know the language is pretty tortured.
23 A. It'sMicrosoft language.

24 MR. BONI: It'Ss code.

25 A. (Continuing) Yes. OK. That makes sense
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2 to me now, because we set a parameter when we
3 package a book which allows for copying or not, and
4 we, | believe, expressly prohibit by the terms set
5 forth in aparticular book any copying.

6 Q. Now, but doesn't this provision -- let's

7 walk through it -- say "solely with respect to

8 dlectronic documents included with the software
9 product.”

10 A. Oh, perhapsitis.

11 Q. Sowerereferring to -- thisis

12 referring to essentially a-- for lack of a better
13 description, afree book that you get when you
14 download, areader.

15 MR. BONI: Object to the form.

16 Q. (Continuing) Do you agree with that?
17 MR. BONI: That's your representation?
18  OrI'mnot sure--

19 MR. SHAPIRO: I'masking if he agrees
20  with that interpretation.

21 A. You know, you'd have to think about how
22 you define the word included.

23 Q. OK.

24  A. Becausethey go on to say "unless

25 expressly prohibited by terms set forth in a



88
1 Dwyer

2 particular book," and to the best of my knowledge
3 they don't provide books with the software when you
4 download it.

5 Q. OK.

6 A. Soitseemsalittle ambiguous.

7 Q. Sodoesthisconnect towhat you said

8 before, that you, in your own books, prohibit the
9 user from making screen shots?

10 MR. BONI: Object to form.

11 Does what connect to it?

12 Q. Letmeaskitadifferent way. If you

13 read on here, it says "you may make an unlimited
14 number of copies,” it says; then skipping the

15 parenthetical, "provided such copies are not

16 republished or distributed to any third party.”

17 So doesn't that, this whole provision,

18 deal with actually someone making a copy, a paper
19 copy and distributing it, a paper or electronic,

20 distributing it to athird party?

21 MR. BONI: Objection to form. No

22 foundation. Heaready said hereferred to

23 counsel. Hedidn't write the agreement.

24 MR. SHAPIRO: I'masking as he sits

25  heretoday and reading the agreement what's
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2 hisinterpretation of it.

3 MR. BONI: Lacks foundation.

4  A. Theoperative words are "expressly

5 prohibited unless set forthin termsin a

6 particular book," and | believe that in our

7 particular book there are terms that limit --

8 Q. Termsthat limit what?

9 A. --apurchaser'sright to copy or print.

10 I'm sorry, strike that, and say print.

11 Q. Let'slook back at [Dwyer] Exhibit 4 for
12 asecond. It again isthe Kurt VVonnegut agreement.
13 A. Gotcha

14 Q. Doyou seeonthefirst page, paragraph
15 two?

16 A. Yes

17 Q. Midway through the paragraph it says
18 "Thetechnology is by which the publisher may
19 exerciseitsright may or may not enable the reader
20 to print unbound copies of pages of titles."

21 A. Yes | see

22 Q. Doyou seethat?

23 Do you have an understanding of what
24 that sentence means?

25 A. It meansthat they may or may not enable
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2 the reader to print unbound copies of pagesin the
3 titles. | meanit's English.

4 Q. Andwhy does RosettaBooks -- do you

5 have an understanding of why thislanguageisin
6 there?

7 MR. BONI: Object to form.

8 A. |didn't put thelanguagein there. |

9 don't know why was put in there.

10 Q. Soatlesst according to thisthere'sno
11 prohibition for areader to print unbound copies of
12 pages of titles; is that correct?

13 MR. BONI: Object to form. He said he
14 didn't writeit, he said he doesn't know why
15  it'sinhere, and you'rejust trying to

16  mischaracterize a provision in the contract.
17 MR. SHAPIRO: Just state your

18  objection and let's move on.

19 Q. (Continuing) You can answer the

20 question.
21 Do you want to haveit read back?
22 THE WITNESS: Read back the answer --

23 thequestion.
24 (Record read.)

25 A. Sincethisisan agreement between
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2 RosettaBooks and Mr. VVonnegut, it has nothing to do
3 with the reader.
4 Q. Wiadll, it does, because it refersto the

5 reader there, no?

6 MR. BONI: Object to form.
7 Now you're arguing with the witness,
8  John.

9 Q. Wadl, I'masking. You say it doesn't

10 have anything to do with the reader, but doesn't
11 this sentence we just discussed refer to the

12 reader?

13 MR. BONI: Doesn't it make senseto
14  ask these questions of someone who

15  participated in drafting the contract?

16 MR. SHAPIRO: Thisisnot helpful.

17 MR. BONI: --totry to elicit facts

18  from somebody who didn't draft the

19  agreement?

20 MR. SHAPIRO: Mike, I'm not going to
21  getinto adiscussion with you. He knows
22 what rights or what rights they get or don't
23 get. Hehasto do that to know those facts
24 when he puts together the package, digitized

25  thetext and all that. I'm not going to get



92
1 Dwyer

2 intoadiscussion. Check thelocal rules.

3 You say objection, and you move on. No

4 prolonged speeches on the record. It's not

5 going to make the process go any quicker.

6 MR. BONI: Read the depositions of

7  your witnesses and see what your co-counsel
8  hasdone. There'sno difference.

9 MR. SHAPIRO: I'm sure you took

10  exception withit.

11 Where were we now? Can you read the
12 last -- I'm going to move on to something
13 ese OK?

14 Q. Looking back at your declaration --

15 sorry we're jumping around.

16 A. That'sOK.

17 Q. --thisis[Dwyer] Exhibit 3. On page
18 eight -- I'm sorry, start with page seven.

19 A. Gotit.

20 Q. Pageseven startswith REB 1100. From
21 that -- and it's a hardware device for reading
22 eBooks; that's correct?

23 A. Correct.

24 Q. Fromthat device onward through page

25 eight and to the end of paragraph seven, the works
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2 atissue are not currently availablein any of

3 these platforms; that's correct?

4 A. Yes

5 Q. Now, on pageeight, wasit Night

6 Kitchen?

7 A. Yes

8 Q. Itsays"Thisisanext generation eBook

9 platform?"

10 A. Yes

11 Q. What'syour understanding of the phrase
12 "next generation eBook platform"?

13 A. Perhapsit'saloose use of words. |

14 didn't have any particular definition in mind when
15 | used them. What | meant to imply isthisis

16 something that's evolving, it's current. Was just
17 released in March 2001 to the public. So | seeit
18 as being perhaps next generation.

19 Q. Sotheworksat issue as presently

20 availablein the platforms that we've discussed are
21 not what you would call a next generation e-book.
22 MR. BONI: Object to form. It

23 mischaracterizes his testimony.

24 (Interruption at the door.)

25 A. Itdependsfrom what point intime



9
1 Dwyer

2 you'retalking about next generation. Two years
3 ago MS Reader would have been next generation.
4 It'san evolving world. Next generationisa

5 moving target.

6 Q. Allright, well, let's take it from the

7 point of February 27th, 2001, when we filed this
8 action.

9 A. Right. It'snot availablein Night

10 Kitchen to the consumer.

11 Q. Paragraph nine--

12 A. Yes

13 Q. --itsays, the second sentence, "I

14 believeit's reasonable to equate the state of

15 evolution of the eBook today" --

16 A. Yes

17 Q. --andthenit goeson.

18 What's the basis for this belief?

19 A. That'san interesting question to ask

20 someone, the basis of their beliefs.

21 Q. I'mnotasking religious --

22  A. I'mjust being alittlelight in the

23 conversation.

24 Q. It'sOK. We'rehaving alittle fun.

25 A. Wdl, I think that -- | believe that
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2 wherewe arein the evolution of the eBook is very
3 early on. | can imagine aworld in which someone
4 putson apair of reading glasses and is able to

5 look at the text of abook sitting at the beach and

6 read the text through the glasses in hologram out

7 in space somewhere. This stuff is evolving very

8 quickly, and who knows whereit's going to go. The
9 consumer is going to determine where it's going to
10 go. I'm not going to determine where it's going to
11 go. But werevery early on.

12 These -- the -- the Palm as areading

13 platformis not a very pleasant reading platform at
14 the moment, but it's the most popular because it's
15 aportable. As people begin to develop more

16 desirable portable platforms, that will increase

17 the desire of folksto read in those platforms, and
18 the experience will become better. So we're just
19 beginning. And | believe that.

20 Q. Werethere any documentsthat you relied
21 onto form that belief?

22 A. Generd knowledge.

23 Q. Genera knowledge?

24 A. Andjust being in theindustry, seeing

25 what's happening, having my eyes open.
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2 (Discussion off the record.)

3 Q. Ifyouturnover, you seethelast --

4 sorry. It starts on the bottom of page eight,

5 paragraph ten. "l read the affidavit of Adam

6 Smith," and it carries over to page nine?

7 A. Yes

8 Q. Theend of that paragraph says "l would

9 suggest that if oneis searching for a placeto

10 draw adividing line, it isthe most easily drawn

11 and rightly belongs between delivery of print copy
12 and the delivery of electronic files," and then it

13 goeson, and it says "not in some unilaterally

14 devised and ill-defined distinction between

15 electronic versions and electronic rights, eBooks."
16 Do you seethat?

17  A. Yes

18 Q. Firstoff, what isyour understanding of

19 theterm delivery in that sentence?

20 A. Mr.Vonnegut ownswords. How those
21 words are delivered to a consumer, there are many
22 ways in which those words can be delivered to a
23 consumer. And that ishow | construe the meaning
24 of the word delivery.

25 Q. Andoneway to deliver those wordsto
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2 the consumer is buy a paper book; that's correct?
3 A Static--

4 MR. BONI: It'sayesor no question.

5 A. (Continuing) Yes.

6 Q. It'syourtestimony that the only

7 distinction that makes sense at this point in time
8 isonethat is between a paper book and an

9 electronic book?

10 MR. BONI: Object to form. That's not
11 what this says.

12 Q. (Continuing) Isthat afair

13 characterization of what you're saying in your

14 affidavit here?

15 THE WITNESS: Would you read that back
16  tome?
17 (Record read.)

18 A. Yes, | think that'sfair to say.

19 Q. Don't you, though, draw some distinction

20 between what I'll term as today's eBook as defined
21 asof the date that we filed this action,

22 February 27th, 2001, and this next generation eBook
23 that you discussed here in your declaration?

24 MR. BONI: Object to form.

25 You mean alegal distinction?
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2 MR. SHAPIRO: No.

3 A. | seeit asbeing acontinuum, a

4 continuum that can go all the way from the simplest
5 to aDVD full-length movie.

6 Q. Let'slook back at the VVonnegut

7 contract --

8 A. Yes

9 Q. --again,to5(h) that welooked at

10 before.

11 Isn't there adistinction made in H that

12 certain enhancements and augmentations will you
13 subject to approval by the rightsholder?

14  A. |don't seewhat that has --

15 MR. BONI: He'sjust asking if that's

16  what it says.

17  A. (Continuing) That'swhat it says, sure.

18 Q. Socurrently the functionality that is

19 included in the eBooks of the works at issue by
20 RosettaBooks don't include, as we discussed, those
21 enhancements or augmentations; that's correct?
22 MR. BONI: Object to the form.

23  Cdling for alega conclusion.

24  A. 1 would haveto say that it callsfor a

25 lega conclusion that I'm not qualified to answer.
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2 Q. Butyouknow whether or not there are
3 enhancements or augmentations placed in adigital
4 filethat would require you to get, you Rosetta
5 booksto get additional consents from the

6 rightsholder, don't you?

7 MR. BONI: Object to the form.

8 A. [don'tunderstand what that hasto do
9 with the question.

10 MR. BONI: Aslong asyou understand
11  thequestion. If you don't understand it,

12 say you don't question.

13 Q. Youdon't understand the question?
14 MR. SHAPIRO: Just go off the record

15 for asecond.

16 (Discussion off the record.)

17 MR. SHAPIRO: Let me mark as[Dwyer]
18  Exhibit 6 -

19 MR. BONI: Arewe done with these,

20  John?

21 MR. SHAPIRO: For now.

22 (Telephone interruption.)

23 MR. BONI: Can we ask Matt to step

24 out?

25 Are you going to ask questions?
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Thisis a counsel-sensitive document,
and well put this portion on the
confidential record.

MR. SHAPIRO: I'm sorry about that.

MR. BONI: That's OK.

(Mr. Martin |eft the room.)

(The following portion has been deemed
confidential and bound under separate

cover.)
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MR. SHAPIRO: Canl just take a
one-minute break? I'm just going to check
some notes.

MR. BONI: Sure.

(Recess taken.)

MR. SHAPIRO: At thispoint | have no
further questions. Obviously the deposition
is closed to the extent that thisisin the

preliminary junction stage, as we've agreed
that to the extent there's another issue,
and well at that point decide if we want to
take Mr. Dwyer further.

MR. BONI: | understand that that's
the agreement with all the witnesses.

MR. SHAPIRO: | thought it was, too.
| want to make sure that's clear.

Thank you very much.

(Timenoted: 1:01 p.m.)

LEO M. DWYER
Subscribed and sworn to before me

this___ day of , 2001.
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